10044282872

00 IOV & W N

36

37

38

FEDERAL S Eeiow
OMMISSION

FEDERAL ELECTION COMMISSION
NIOMAR 31 AN 8: 18

CELA

999 E Strest, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL'S REPORT

COMPLAINANT:

RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED:

FEDERAL AGENCIES CHECKED:

I.  INTRODUCTION

MUR: 6200

DATE COMPLAINT FILED: June 24, 2009
DATE OF NOTIFICATION: June 30, 2009
LAST RESPONSE RECEIVED: Aug. 18, 2009
DATE ACTIVATED: September 1, 2009

EXPIRATION OF SOL: Earliest April 7, 2013
Latest July 15, 2013

Melanie Sloan/Citizens for Responsibility and
Ethics in Washington

Senator John Ensign

Michael and Sharon Ensign

Ensign for Senate and Lisa Lisker,
as treesurer'

Battle Born Pglitiml Action Committee and
Lisa Liglper, as tressurer

2US.C. § 431(BXAXii)

2US.C. § 434(b)

2US.C. §441a

FEC Disclosure Reports
Senate Financial Disclosure Report

None

The camplsint and amended complaint filed by Citizens for Responsibility and Ethics in

Washington (“CREW") allege that an April 7, 2008, transfer of money to Cynthia Hampton, then

the treasurer of Ensign for Senate (“the Committee™), the authorized campaign committee for

! Cynsthia Hempton was thse treasurer of Hosign for Smate and the Battls Bom PAC at the tima that the pgyments st

issue were made, but was replaced by Lisa Lisker in both positions.
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Senator John Ensign, and the treasurer of Senator John Ensign’s leadership PAC,? the Battle

Bom Political Action Committee, (“the PAC”), constituted a severance payment and was thus an
excessive and unreported contribution made to, and received by, the Committee and the PAC, in
violation of 2 U.S.C. §§ 434(b)(3), 441a(a), and 441a(f). Michael and Sharon Ensign (“the
Ensigns”™), parents of Senator John Ensign, transferred the money about a month before Ms.
Hampton left her tromsmver positions and shortly after the disclosure of a persunal relationship
betveeon Senains Ensign and M. Hempinn ta their famikis. Supplemsntal Cotwplaiet ot 1-2.

The transfer at issue consists of a $96,000 check from the Ensigns® trust acoount made cut to fe
Hampton family, ircluding Cynthia Hampton, her husband Doug, and two of their three children.
See Committee Response, Exhibit A (copy of canceled $96,000 check).

The Committee, the PAC, and Michael Ensign filed largely similar responscs. The
responses assert that the transfers to the Hampton family were gifts from the Ensigns, not a
severance payment related to the termination of Cynthia Hampton’s positions with the
Committee and the PAC; See Ensign for Senate Response at 2-3, Battle Bom PAC Response at
2-3, and Miclme]l Emsign Response &t 2-3. The responses state that the gifts were given “out of
conce for the well-being of long-tihwe family friumds™ after the Ensigns wers informéxt of the
relationship batween thsir son and bvis. Hempton. Id.

As fisther disamised balow, and bazed on available inforzietion, it appoars that thezs is
reasan to belicve that at least part of the $96,000 transfer was a severance payment to Ms.
Hampton, and thus was an excessive contribution from Michael and Sharon Ensign. Further, this
transaction was not reported by the Committee or the PAC. An investigation into this matter is

2 A leademihip PAC is a political coummittee St is directly or indirectly esmblished, finanved, maintsined or
controlled by a candidate or an individual holding federal office, but is not an suthorized committee of the candidate
or affisabaliier and is no? affilisted with sa sutharized committes of a candidate or ofEcaholdar.
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warranted to resolve questions raised by the conflicting available information. Thus, this Office
recommends that the Commission find reason to believe that 1) Michael and Sharon Ensign
made, and Ensign for Senate and Lisa Lisker, in her official capacity as treasurer, and the Battle
Born PAC and Lisa Lisker, in her official capacity as treasurer, accepted excessive contributions;
and 2) that the Committee and the PAC failed to report the contributions from the Ensigns. We
further recommend that the Commission authorize compulsery process, as mecessary.
IL FACTUAL AN ANALYSIS

A. Eagtual Histary

The initial complaint in this matter alleged that, according to news reports, Senator John
Ensign paid Cynthia Hampton “an unknown amount of money out of his own pocket as a
severance payment” after the May 20, 2008, termination of her employment as the treasurer of
Ensign for Senate and as treasurer of Ensign’s Battle Born Political Action Commiittee.
Complaint at 3, see also Jim Rutenberg and Steve Friess, Afier Relationship, Senator Resigns
Leadership Job, NEwW YORK TIMES, June 18, 2009 (Complaint Exhibit A). CREW alleged that
this “severance payment” was an undisclosed in-kind contribution from Ensign to the Committee
and an undisclosed and excessive in-kind centribution from Ensign to the PAC. Comiplaint at 4.
Thesefore, CREW's nriginal complaint alleged violations of 2 U.S.C. §§ 434(b)(3)(A) and
441a(a)(1) by Ensign, Fnsign for Sanate end Lisa Lisker, in her official capacity as tressurer, and
the Battle Bom Political Action Committee and Lisa Lisker, in her official capacity as treasurer.
Id. at 3-4.

A supplement to the Complaint, following additional details revealed in the press, alleged
that, rather than the unquantified “‘severance payment” from Ensign discussed in the original
Complaint, it appeared that Ensign’s parents, Michael and Sharon Ensign, made a transfer to
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Cynthia Hampton’s family totaling $96,000 in April 2008, prior to her dismissal from her
treasurer positions in May 2008. Supplemental Complaint at 1. Of this $96,000, CREW alleges
that a portion was paid to Cynthia Hampton “as a severance payment for the loss of her positions
as treasurer,” and “may constitute illegal excessive in-kind contributions by the Ensigns to both
Ensign for Senate and the Battle Bom PAC™ in violation of 2 U.Y.C. §§ 441a(a) and 441a(f).
Supplemental Complaint at 2; see ulso Dun Eggen and Chris Cillixza, Ensign ‘s Parerts Made
Paynsesss to Mistress, Her Family, "W ASHINGTON PoAT, July 10, 2009 (Supplemental Complaint
Exhibit A)*; Al Kamen, Hillary Clinton, Back Afier a Break, WASHINGTON POST, July 15, 2009
(Supplemental Complaint Exhibit B). Further, the Supplement notes that neither the Committee
nor the PAC reported receiving “any ... contributions from either Michael or Sharon Ensign.”
Supplemental Complaint at 2. The Eggen/Cillizza article, Supplemental Complaint Exhibit A,
questions whether “the $96,000 in payments to the Hampton family might be viewed as a way
around campaign rules that require reporting severance packages for employees.” CREW
therefore alleges that the Committee and the PAC’s failure to report the contribution was a
violation of 2 U.S.C. § 43%(b)(3)(A).

The Committee, the PAC, and Michael Ensign filed very similar responses. Senator
Ensign and his mother, Sharon Ensign, did not respond, though each provided a sworn affidavit
accompanying the other respcnsea. The responses stata that Ensign’s mother and father each
provided four members of the Hampton family with a gift of $12,000 (total gifts to each of the
four Hamptons were $24,000 each, for a total of $96,000 from Michael and Sharon Ensign).

Ensign for Senate Response at 2. The gift of $96,000 was made in one check dated April 7,

3 This WASHINGTON POST article reparted that the $96,000 was disbursed.in sight separate checks of $12,000 each,
citing Faul Coggins, Sen. Ensign’s momey. /d. That representation is oczzndicted by the press release issucd By
Coggins on July 9, 2009 (referenced st Supplemental Complaint at 1) and by Ensign for Senate Response Exhibit A
(= opy of the canceled single check for $96,000).
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2008, made out to Doug, Cynthia, and their sons, Brandon and Blake Hampton. Ensign for
Senate Response at Exhibit A (copy of canceled check). The responses state that the Ensigns
gave the gifts “out of concemn for the well-being of long-time family friends” when the Ensigns
were informed of the relationship between their son and Cynthia Hampton. Ensign for Senate
Response at 2 and 3. The Ensigns wanted to give a $100,000 gift, but instead gave $96,000
becaus tre nmaltiple $12,000 gifts would fit wiftin thie meximum peratitted tax-free gift limiw
under IRS gift tax rules. /d. at 3-4.

Both Michael and Sharon Ensign submitted sworn affidavits stating that they did not
intend the gifts to the Hampton family to be severance payments to Cynthia Hampton, and these
gifts were part of a pattern of significant financial gifts from the Ensign family (largely from
Senator Ensign and his wife, Darlene Ensign) to the Hamptons over the years. See Parents’
Affidavits at 9] 5-6,* attached unsigned as Exhibits B and C to the Ensign for Senate Response,
and later filed in signed and sworn form with the Commission on August 12, 2009. The Ensigns
also state that neither their son nor anyone else asked them to make these gifts, nor did the

Senator or anyone else suggest that these paymertts sliould function as severance payments to

. Cynthia Hampton or Irer lusband Doug. /d. &t 18, see wlso signed affidavit of Joh= linsign, filed

with tke Camnmissrn an August 18, 2069 (ssme). The respocmes alsy essert thut the gilrgation
thatﬂl_epaynnntwualcvmceplymmttoCynthiaHunnmin“belidbyﬂmfwtthatﬂn
amount of the gifts would equal almost two full years of Cindy Hampton’s salary — an
excessively disproportionate amount that is not indicative of a severance package.” Ensign for
Senate Response at 5.

4 Michest and SMiron Busign’s afidavits are cescatially idzntical except for sdditiona] atenseats in Miichael
Ensign's affidavit regarding the method of payment from the family trust, and will be referred to as “Parents’
Affidavits” colactively.
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The responses surmise that CREW and others were misled as to the source, amount, and
purpose of the payments to Cynthia Hampton by the media’s reliance on an anonymous
statement and a misquotation of Sen. Ensign’s communications director, Tory Mazzola, when
Mazzola attempted to dispute media reporting discussing an alleged severance payment. The
anonymous statement, included in the article attached to the Complaint as Complaint Exhibit A
(referemed above), stated that someorm close to the Ensign family said that the Senator lmd
discloned tha relationship to his awife and hed atinnded cemaseling with har, asitl thavonfter
“dismissed Ms. Hamptan foam his political term with & severance that he paid fram his cwvn
pocket.” See Ensign for Senate Respanse at 5,° see also Camplaint Exhibit A. Respondents
state that the anonymous statement is directly contradicted by the sworn affidavits of the Ensigns
and Senator Ensign. See Ensign for Senate Response at 5.

The alleged misquotation of Mazzola occurred after his effort to clarify a disputed factual
issue in a July 13, 2009, article in the Washington Post. The Washington Post ran an article on
July 10, 2009, that discussed the $96,000 transfer from Ensign’s parents, but also stated “[t]he
disclosure comes a day after Dougias Hampton alleged that Ensign gave his wife a $25,000
seveoranoe paymrent.” Supplemwiital Complaint Exhibit A. On July 13, a regular Washingten
Pegt nodusan, In the Laop, commsented that “[t}here’s still tha matter of an slleged snveranoe
payment to Cynthia Hampton by Entign of at least $25,000. That payment was not reposted, as
required by law, to the Federal Election Cammission.” Al Kamen, The Senate’s Got Talent, and
Then Some, WASHINGTON POST, July 13, 2009 (Ensign for Senate response Exhibit Q).

Although the responses state that Mazzola contacted the Post to dispute the assertion that there

5 Thas responses indicate that this quote is from an unidentified June 233, 2089 NEW YORK TIMES article, but the
quote is actually from the June 18, 2009 NEw YORK TIMES article that was Complaint Exhibit A.
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was a separate severance payment, and that some portion of the $96,000 “gifi” constituted a
severance payment, the responses assert that the Post’s reporting of the payment did not convey
that there was not a separate $25,000 payment, nor was any portion of the $96,000 transfer a
severance payment. See Ensign for Senate’s Response at 6-7, Battle Bom PAC’s Response at 6-
7.

Respondents also state that “the gifts to the Hamptons are entirely consistent with the
Ensigns’ paat pattern of generasity — all of which accurnm! while Cindy Hampton seswad as
Treasurer to the Committee.” Ensign for Seoate Respanse at 5. Respondents detailed gifts and
financial support from John and Darlene Ensign to the Hamptons dating hack to 2004, including
a 2004 loan of $15,000 that was repaid without interest, 2 $25,000 loan in 2006 that was never
repaid, $15,170 in 2006 for private school tuition for the Hampton children, $4,500 for
counseling for one of the Hampton children, another $23,970 in private school tuition in 2007,
and a $20,000 loan that was verbally forgiven. See Ensign for Senate Response at 3. The
Responses also note that prior to the $96,000 transfer, Michael and Sharon Ensign included the
Hamptons in a 2086 Hawaiian vacation via private jet, which wag also attended by John aad
Darlene Rrwign snd fieir children. /d. Respondents claim the valws of this trip was over
$30,000. Porwmia’ Affidavits at%5.° Cambining the single nrevious gift fram Mictmel nad

* The documentation supporting the claim that Michael and Sharon Ensign provided the Hamptons with this gift
appeass to establish that such a trip took place, but does not clearly indicate that the parents paid its costs. In fact,
there is sonie indication that John Ensign, at least initially, incurred some of the costs. For insfance, an invoice for
$9,262.00 from vendor Pure Maui states "Bill to: John Ensign." See Battlc Born PAC’s Response ExhibitI. A
charge for $9,262.00 from Pure Maui appears on a credit card statement, but the cardholder’s name has been
redacted. See Battie Born PAC's Respouse Exhibit K. A reasonable inference can be drawn that this credit card
statemeni Delongs t8 Jobn Emsign, bucsuse it addifion to fhis Buse Bt charge, the ctatmamt coltiains, fifer aila, a
charge fiss $1,341.97 from ko nainmnt Spayo Magsi datod Deoszhitey 27, 2006. i Acconiisg fu s itinerary for
tha taip, fte :ucal it Spgpe Mosi was attsudal by Joha sad Sharon Hasign and the Hamptans, but not by Michaal and
Shamn Busign. See Battic Bam PAC’s Respense Evhibit H. Prasumably, saeam in altendance at tha dinzer pat
the oharges on his or ber credit card. In addition, Mickasl and fkares Ensign ware not listed oa tha itinesasy as
preasat st sny otber gvant on this trip. /d.
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Sharon Ensign with the financial support from John and Darlene Ensign, the Responses assert
that the $96,000 transfer from the Ensigns to the Hamptons was merely one in a pattern of
significant gifts from the Ensign family to the Hamptons. Battle Bom PAC Response at 3.

The New York Times published an article on October 2, 2009, based on interviews with
the Hamptons, in which the Hamptons described a plan that Mr. Hamipton and Ensign worked on
in late February 2008 under which Bhsign would help Doug Mampton line up lobbwing cliemts in
exzhange for him leaving hin job with Ensign's Senate offise. See Eric Liclithiau end Eric
Lipten, Senator's did Afier Relationship Raises Flags Ovar Ethics, NEW YORK TIMES, Octobar

2, 2009 (“Lichthlau Lipton article™)

mpton&st=cse , last visited January 15, 2010). This article states that “{s]oon after [working out
the deal for Doug Hampton's new job], Mr. Ensign called the Hamptons separately. Cynthia
Hampton, he said, would have to leave her $48,000 a year campaign job, while her husband
would have to quit as planned. But as severance, the senator said he and his wife would givethe
Hamptons a check for about $100,000, Ms. Hampton aaid.” Id. at 6.

Linked to the onling varsion of the Livittblen Lipton artic were images of documents
that the Hampions turnesi over ta the New York Times. On the issue of the payment made to the
Hampton family, Mr. Hampton provided his handwritien noted from the phone call detailed
above. These notas, dated “4/2/08” and written on Ensign office stationery, read: “Exit strategy
and severance for Cindy, Exit strategy and severance for Doug, Communication Plan for NRSC
and official office, NO CONTACT WHAT SO EVER WITH CINDY!™ Lichtblau Lipton article

an-ethics-law-2#p=3 , last visited January 15, 2010) (attached here as Exhibit 1). Another



10044282880

12

13

14

15

16

17

21

MUR 6200 (Ensign)
First General Counsel's Report
Page9of 0

exhibit to the online article was a page of handwritten notes entitled “Record of discussions with
John Ensign.” This page details what Doug Hampton represents are notes from three phone
conversations with John Ensign on April 2. Notes of the first call, which was at 9:40 am.,
include information similar to that discussed above, and it appears to be the same phone call.
The second call was at noon, and the notes detail further discussions of a plan for a mrew job for
Doug Hanwton, including that *{wie 8iscussed timing of departure JE agrewd for me to stay on
thru April - Better for cliemt bailding.” The thixt cuil was st 7:30 p.m., usith the notos atating
*“Jahn called asked if it was OK 1o shs the outlines af a plan. — Doug — 2 mn. sevesanen,
continue client building; - Cindy — 1 year salary; — Discussed gift rules and tax law; -- Shared a
plan to have both he and Darlene write ck’s in various amounts equaling 96K. — He asked if the
offer was OK and did I agree — I said I would need to think about [sic] and would get back with
him.” Lichtblau Lipton article Exhibit 5, (http:

senator-ensign-may-have-violated-an-ethics-law-2#p=5, last visited January 15, 2010) (attached
here as Exhibit 2). The article continued that “Mr. Ensign’s lawyer in June [2009], however,
called the $96,000 payment that was ultimately made a tax-free gift from Mr. Ensign’s parents to
the Hamptons ‘omt of concam for the well-being of longtime fancily friends during a difficult
tima:*” Lichtblau Lipton article.

Mr. Hampten has reitsrated his sasertion thet the $96,000 payment was a sexerance
payment, most notably in a Navember 23, 2009 interview on the television program “Nightline’
and an accompanying article published on ABC News’ website
(http://abenews.go.com/print?id=0140788, last visited on January 14, 2010). In that article, the
payment was discussed as follows: “The Ensign family has said the $96,000 was a gift and not
severance... Hampton told ‘Nightline® the opposite, saying it was ‘crystal clear’ that the $96,000
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was, in fact, severance and not a gift. ‘Crystal clear,” Hampton said. ‘I took notes. I've shared
those notes. They’re well documented. They were clearly what he deemed as severance."”

B. Legal Analysis

A third party's payment of a political committee's administrative expenses, such as the
salary of a political committee’s employee, results in a contribution to the political committee. A
“vonaibution” iticludes any gift, subscription, lcen, mivance, or d=posit of money or amything of
valua made by any parson o1 the purpase of influemcing any election for fadal office, or
payment by sny person of compensstion for parsonal services rendared by aasther person
without charge to a political committee for any purpose. 2 1.S.C. § 431(8)(A).” No person may
make a contribution to any candidate and his or her authorized political committee with respect
to any election for federal office that exceeds $2,000 (adjusted for inflation). 2 U.S.C.
§§ 441a(a)(1)(A). No person may contribute more than $5,000 per year to a leadership PAC,
such as the Battle Born PAC. 2 U.S.C. § 441a(a)(1)(C). Knowing receipt of any excessive
contribution is a violation of 2 U.S.C. § 441a(f). Failure to report receiving a contribution is a
violation of 2 U.S.C. § 434(b).

! Sae Califomia Medical Association v. F.E.C., 453 U.S. 182, 199, fn. 19 (1981) (plurality opinion):

Cloatributions for administrative support clearly fall within the sorts of donations limited by

§ 441a(a)(1XC). Appellants contend, however, that because these contributions are earmarked for
administrative support, they lack any potential for corrupting the political process. We disagree.
If unlimited contributions for administrative support are permissible, individunls and groups ...
could completely dominate the operations and contribution policies of independent political
committees,

While this quoted Ianguage is from tite szefion of the opinica juined by caly a plurlity of Justices, the concurriag
opinion and the Gissent difftr from the pimlity on other grounds not confredastory to Wi position taken hery, Jae

Cal. Med., 453 U.8. ot 201-299. Yuetires, in Colorads Republivan Federal Campagga Comm. v. F.E.C. seven
Jmﬂceleitdmt.‘d.Mi.iﬂlﬁhpﬂﬁﬂdmhhm‘imﬁnh&mhpﬂ'-ﬂyﬂ
such contribution limits to PACx. See Colorado Republican Federal Campaign Comm. v. F.E.C., 518 U.S. 604, 617
(1996) (plurality opinion), and 518 U.S. st 628 (Justice Kennedy, Chief Justice Rehnquist, and Justice Scalia
(concurring in the judgment and dissenting in pazt).
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If a portion of the money transferred by the Ensigns to the Hamptons paid administrative
costs of the Committee or the PAC, then the amount exceeding the contribution limits would be
an excessive contribution, and the failure to report the receipt constitutes a reporting violation.
See 2 US.C. §§ 441a(a) and 434(b). According to the Hamptons® assertions, Ensign obligated
himself, the Committee, and the PAC to make a severance payment to Cynthia Hampton in
exchange for her le=ving her jubs with the Committee ami the PAC. A scwwrance paymeat, by its
nature, is 2 payment at the time nf a job tesmitetion in lisu of slury pnysscts.® Just as the
Cammittee and the PAC proparly paid Cynthia Hamptan’s salary for har treasurer jaks, if she
received a scverance payment, such paymant would be the responsibility of the Committee and
the PAC, or if it was paid by a contributor, would have to be reported as a contribution and fall
within the contribution limits. See Cal. Med., supra. (discussing administrative costs, which
include compensation for staff, as contributions if paid by a third party). If the information that
the Hamptons have shared with the media is correct, a severance payment for Cynthia Hampton
appears to be part of an effort to provide both Cynthia and Doug Hampton a measure of
compensatizn for the loss of their jobs — Ensign aided Doug Hampton in getting a new job, and
ratiter than finding Cymthta Hsmpton a new job, she received a severmncn pgymant.

Thare apipears to be a quastion of fact as ta whathms the payments to tha Hnmpton family
constituted severance. The responses aud affidavits deny that the payment ta the Hampten
family constituted severance. See Ensign for Senate Responae at 1, 4-5; Battle Bom PAC
Response at 1, 4-5; Parents’ Affidavits at 1§ 6, 8. Further, the Responses of the Committee and
the PAC directly deny that the monies trangferred to the Hampton family by Ensign’s parents

® Misriam Webster's online ditti=aary defines “severamee pily” as “an allcwsiee usnafly Basud on length of serviow
that is payable to an employee on termination of employment.” See hitp://www.merriam-
websier.oapef dicricoasv/ssucranas (last visited Jamuary 26, 2010),
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were related to Cynthia Hampton’s employment, “nor were they related to any expense or debt
that the Committee would have otherwise incurred.” Ensign for Senate Response at 7; Battle
Born PAC Response at 7. While in the October 2 New York Times article the Hamptons
represented that they were originally told that they would receive money directly from Ensign as
severarice payments to Cynthia Hampton, Ensign never transferred money directly to the
Hamposs during this period. $&e Lichtblan Lipton msicle. In adtﬂtion. the respomses mgue that
the amount of the payroant makes it an wdikely severnnee payment (sae s & 5-6 and Ensign
for Senate Response at §).

On the other hand, the Hamptons have alleged that Ensign promised them severance
payments equal to a year of salary for Cindy Hampton (plus additional payments for Doug
Hampton) in exchange for leaving her jobs after her improper relationship with Ensign became
known to both families. See Complaint exhibits, supra, Lichtblau Lipton article, supra, and
Nightline program and ABC News article, supra. As represented in Doug Hampton’s notes, it
appears that the alleged severance payments that Ensign offered were very detailed. Hampton's
notes include that on the day that Ensign first suggestel this severunce plan, he discussed a
$96,000 figu= s the need to cemply with gift tax laws. Husign's pavents made a gaysnent of
$26,000, in a fanhiom that pemplied with IRS gift tax laws, five daya after tha April 2, 2008,
phone eudl. While the Comumittse and the PAC could have paid severanse to Cynthia Henptan
without regard for the contribution limits, the Ensigns, in making the payments on their own,
would have been required to limit their contributions to the Committee and the PAC to the
maximum allowable 2008 contribution of $2,300 each to the Committee and $5,000 each to the
PAC. The $96,000 payment therefore could be an excessive contribution from the Ensigns of as
much as $81,400, (§96,000 - $14,600), in violation of 2 U.S.C. §§ 441a(a)(1)(A) and (C), and the
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Committee and the PAC’s receipt of these excessive contributions would be a violation of
2US.C. §441a(f).’ Similarly, if the payment constituted severance, it appears that the
Committee and the PAC would have been required to disclose such excessive in-kind
contributions on its contributions and expenditures schedules in accordance with
11 C.F.R. § 104.13(a), and the failure to do so would constitute a violation of Z U.S.C. § 434(b).

Given that the Hamptons’ dessription of the facts uppeuts to be sepported by
contemporancaus documentation, thare ia raasen to belicve that the payment the Ensigns made
may have besn sevarance ingtead of part of a yettam of giving to th® Hamplons. Fusther, any
pattern of giving to the Hamptans appears to have been made by the Senator and his wife--net
the Senator’s parents—who appear to have given all the prior gifts except the trip to Hawaii.
With respect to the trip to Hawaii, there is information that suggests that the Senator and his wife
may have paid some of the expenses associated with that trip as well.'®

The conflict between the Hamptons® representation of the events leading up to Cynthia
Hampton’s departure from her jobs and the respondents’ explanations of the purpose of the
payment suggests that an investigation is warranted to determine whether the Ensigns violated

® There are some important distinctions between this matter and previous Commission matters involving parcntal
gifts to candidates, see, e.g., MLIR 5138 (Fengusem), MLIR 5321 (Jamot Rotast), MUR 5724 (Feldkamp), and MUR
6104 (Montagano). First, in these “parental gift” cases, the Commission considered whether the gifts from a parent
to a child who was also a candidate were the candidate’s personal funds or excessive contributions to the child’s

campaign by examining whether there was a previously existing patter of giving from the parents to the candidate.
See 11 CFR. § 110.10(b)2) ("pemanal funcs™ asz "gifts of s p=zsnsl nature which had boes customasily received
prior to the beginning of the election cycle”). The respondents attempt to sstablish a pattern of giving from the
Ensign family to the Hamptons, but all but one of the prior gifts were made by the Senator and his wife, not his
parents. Second, none of the past cases appears to have involved parental benefits provided to a candidate’s
leadership PAC, and cven a candidate’s conwibutions to his or her leadership PAC are subject to limitations. See
2US.C. § 41(a)(1XC). Third, the instant matter presents disclosure failures not present in the other matters. As
the puyment from Ensign's pasents want to Cynthia Haripton snd her family, not to Ensign, and & net puss
thowugh Cosmnitmee asconean st any point, this matter is diffirent Sinn pms vases beowsse xt 50 polist were asy
transexdinns Giheiosed. iad tise Mewigns gitras their san fimds to give to his uthoripid cemittee to pmy Cynthia
Husgpton an siliged sewmsnte, the paymant wrald have bom reparted on disclnsure raparts.

1° See footnote 6 (infarmetion provided by mspondents suggests Senatnr Basign may have paid agproimasely
$10,500 of this amonnt.)
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the Act by making excessive contributions, and whether the Committee and the PAC violated the
Act by accepting them and failing to disclose them. Thus, this Office recommends that the
Commission find reason to believe that Michael and Sharon Ensign made, and Ensign for Senate
and Lisa Lisker, in her official capacity as treasurer, and the Battle Born Political Action
Committee and Lisa Lisker, in her official capacity as treasurer, received excessive
contributiois; and that the Ensign for Senate Consmitree antl the Battle Born Political Actien
Committee firiied to disqius: the acatributions. We resommund that the Commission taks mo
aotion at this time as to Senator Ensign because the information sbows that the pamnss, naot the
Senator, made the $96,000 payment, and we need to investigate the circumstances of this
payment. Thus, we also recommend that the Commission pursue an investigation into this

mmﬂ.

!

| Therefore, we recommend that the Commission

authorize the use of compulsory process.
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IV. RECOMMENDATIONS

1.

Find reason to believe that Michael and Sharon Ensign violated
2 US.C. §§ 441a(a);

Find reason to believe that Ensign for Senate and Lisa Lisker, in her official capacity
treasurer, and the Battle Born Political Action Committee and Lisa Lisker, in her
official capacity as treasurer, violated 2 U.S.C. § 441a(f);

Find reason to believe that Ensign for Senste and Lisa Lisker, in her official capacity
as treasurer, and the Battle Bom Political Action Committee and Lisa Lisker, in her
officisl capasity as treasurer, violats\l 2 1).S.C. § 434(b);

Take no action at this time as to Senator John Ensign;

Authorize the uae of compulsory process as to all Respondents and witnesses in this
matter, including the issuance of appropriate interrogatories, document subpoenas,
and deposition subpoenas, as necessary;

Approve the attached Factual and Legal Analyses;

Approve the appropriate letters.

Thomasenia Duncan
General Counsel

Date

331w ”“1££E&ﬁ&%§”“*

Deputy Associate General Counsel

v Nl

Peter G. Blumberg
Assistant General Counsel

Attachments:
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